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Samuel Giannettin

PARENT CORPORATE LABiUrrY FOR HAZARD OUS SuBSTANCE
RELEASE FROM ON-SHoRE FACILITIES IN THE INTERNATIONAL
IARKET: LEGAL APPROACHES OF THE UNrrED STATES, THE

EUROPEAN CoMMuNrry AND GERMANY
Alicia Stone
Introduction
Though "global markets make for global business,"' they also make for global
and regional problems. Global business can affect positive change in the societies
within which it operates. It can promote economic growth, a higher standard of
living, and create products to benefit society. However, it can also work a concurrent adverse effect upon the society. Increasingly, positive economic growth is accompanied by devastating environmental problems.'
Injuries caused by the release of hazardous substances are among the most inherently dangerous. Hazardous substance release damages not only the physical
environment of the earth: the soil, water, and air, it also harms wildlife, humanbeings, and their future generations.
Two industrial towns where the causal links between hazardous substance release and injuries to children are now being recognized, are Bitterfeld, Germany
and Leominster, Massachusetts. Once the darling of the chemical industry, Bitterfeld3 has since been dubbed the "the dirtiest city in the world."4 The lack of environmental guidelines under the former East German regime led to the unregulated
and unrestricted dumping of hazardous substances on both land and water. As a
result, Bitterfeld children are prone to be shorter, lighter, and more apt to suffer
mental illness and chronic bronchial maladies than their counterparts anywhere else
in the former Communist state
Litigation is likely to develop in response to the release of hazardous substances into air, land and waterways in Leominster by Foster Grant and other plastics companies. Children who grew up in this region during the 1960's now have
given birth to children of their own. Many of these "next generation" children suffer from pervasive developmental disorders such as autism.6
* Alicia Stone is a May 1992 graduate of the State University of New York at Buffalo School of Law.
She has been a summer associate with the N.Y. State Power Authority and the New York City Department
of Sanitation Intergovernmental Relations Bureau. She will be joining the practice of law with Nixon,
Hargrave, Devans & Doyle.
I Turner T. Smith and Renee R. Falzone, ForeignEnvironmentalLegal Systems - A BriefReview, 11
Int'l Env't Rep. (BNA)No.11, at 621 (Nov. 9, 1988).
2 Id.
3 Bitterfeld is a town located in the Saxony-Anhalt state of Germany, 110 miles south of Berlin, in the
Halle-Leipzig industrial triangle. On October 3, 1990, unification of the Federal Republic of Germany
and the German Democratic Republic into one Single Market State, created five new German Lander or
states.
' Hans Zimmerman, To the Bitter End, 7 Nsw PlsP. Q., Summer 1990, No.3, at 56. See also Marc Fisher, East Germany's Bitterfeld: GrimiestTown in DirtiestCountry, WAsH. Posr, Apr. 16, 1990, at Al.
' Adrian Bridge, PollutionLeaves a BitterLegacy in East Germany, THE DI PENDET, Aug. 13, 1991, at
8.
' Although no correlative relationship to autism has been formally proved, a neighborhood of approximately six hundred homes near the Foster Grant plant has spawned forty-two cases of pervasive developmental disorder. This number compares with the national figure of fifteen children in ten thousand who
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In response to the perception 7 that past and current industrial practices have
created, and continue to create serious damage to human health and to the environment,8 the United States (U.S.), the European Community (E.C.), and Germany
have enacted and proposed legislation to impose environmental liability upon the
responsible parties for hazardous substance release. Both criminal and civil liabilities can be imposed, with costs to the responsible party skyrocketing to millions of
dollars in the U.S.?

Many times the liable party is a parent corporation," or a multinational parent
corporation.' Thus, the role of environmental risk management has become increasingly significant to both national and multinational corporations 2 that attempt
to avoid or minimize environmental liabilities. These liabilities may arise in association with acquisitions of contaminated land and/or compliance with environmental requirements applicable to ongoing manufacturing operations. 3
"Because the law controlling environmental issues is generally the law of the
country where the ...site is located"'4 (also known as the host country), a rational
corporate investor will account for host liability regimes as an expected cost factor
when making its investment determinations." However, due to the temporal nature
of environmental law, it is difficult to ascertain exactly when one will be liable.
This article explores how the U.S., E.C., and Germany impose civil liability on
a parent corporation for the release of hazardous substances from on-shore facilities
manifest the disease's symptoms. 20/20: The Street Where They Lived, (ABC television broadcast, Mar.
13, 1992).
' Public perceptions of environmental risks vary among different cultures. For example, in Europe
chemical releases are perceived as riskier and more dangerous than nuclear accidents (except in France),
and nuclear accidents are perceived as a greater threat than hazardous waste. United States citizens, on
the other hand, have a higher concern for environmental barms caused by hazardous waste. Stephen R.
Wassersug, The Role ofRiskAssessmentIn Developing EnvironmentalPolicy, 12 Int'l Env't Rep. (BNA)
No. 1, at 33-34 (Jan. 11, 1989).
1 Margaret Murphy and Paul M. Samson, CorporateResponsibility For EnvironmentalDamages,4 PRuN.
icLHAmI. &Bus. INssiom, Apr. 90, No. 4, at 23.
- Actual costs for civil liability are outlined in the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), §§ 101-405 (codified as amended at 42 U.S.C. §§ 9601-9675
(1988).
" Parent corporations are held liable under such doctrines as: piercing the corporate veil, operator liability, de facto director liability, qualified concerns, and vicarious liability. Discussedin id.
" The multinational corporation may be defined as a parent company domiciled in one country, the home
country, and its subsidiary company domiciled in another country, the host country. Karl Hofstetter, MultinationalEnterpriseParentLiability:EfiientLegalRegimes in a World Market Environment, 15 N.C. J.
I'LL.
& Com. REG.299, 301 (1990).
12 Jeffrey C. Bates, Gregory A. Bibler and David S. Blackmar, DoingBusiness Under CanadianEnvironmentalLaw, 111. IT'L L Bus. 1, 2 (1990).
1"A due diligence environmental assessment involves identification of the environmental risks facing the
company to be acquired, and calculation of the likely costs to be imposed by those risks. "Information is
collected through document reviews, interviews, site visits, and, increasingly, the sampling of soil and water at each site upon which a manufacturing facility is located. Based upon this information, actual and
potential environmental costs are identified ...[and] analyzed in light of [the host country's] laws and
practice.' Bradford S. Gentry, EnvironmentalAspects ofMultinationalAcquisitions,II Int'l Env't Rep.
(BNA) No. 9, at 505, 506 (Sept. 14, 1988)
14G. Nelson Smith III, A ComparativeAnalysis of Europeanand American EnvironmentalLaws: Their
Effects on InternationalBlueChip CorporateMergers andAcquisitions,14 H sos hr'L& CowP L.Rav.
573,574(1991).
'sHofstetter, supra note 11, at 303. As distinguished from host liability regimes, multinational enterprise
liability regimes are composed of host, home country, and international law. They assign political and
economic risk by means of substantive liability law, choice of law and procedural rules. Id. at 334. This
article focuses on substantive liability law.
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by its subsidiary(ies). By examining the relevant national environmental legislation and case law, corporate legal doctrines and international influences, the article examines whether such civil liability for parent corporations acts as a
sufficient deterrent to protect the earth and its current and future generations from
injury.
UnitedStates.

When a corporation seeks to establish a subsidiary corporation, whether via
acquisition or independent creation, it must make an environmental assessment.

The first subsection I deals with U.S. environmental legislation within U.S. borders
and its effects upon the parent corporation, whether it be national or multinational.

The second subsection briefly examines what laws and guidelines a U.S. parent
corporation must adhere to when establishing a foreign subsidiary.
U.S. Legislation Within US. Borders.

There are currently two federal laws which address liability for release and disposal of hazardous substances. These are the Comprehensive Environmental Response, Compensation and Liability Act (hereinafter CERCLA)"6 and the Resource
Conservation and Recovery Act (hereinafter RCRA or the Solid Waste Disposal
Act). 7 Both of these Acts impose liability upon those who generate, treat, store
and/or dispose of hazardous waste. RCRA is more narrowly defined than CERCLA in that it imposes liability only for "hazardous waste."'"

CERCLA includes

liability for "hazardous waste" in the broader context of "hazardous substance".' 9
Thus, CERCLA addresses civil liability for past offenses for hazardous industrial
waste as well as hazardous industrial raw material, which can be equally as pollutive as hazardous waste. RCRA imposes criminal20 as well as civil liability
(imprisonment as well as fines) for ongoing hazardous waste offenses. This section
focuses on the civil liability imposed on parent corporations under CERCLA.
CERCLA, or Superfund, was enacted in 1980 and amended in 1986.2" It was a
remedial statute, enacted during the Carter Administration to respond to severe
6 42 U.S.C. § 9601-9675 (1988).
742 U.S.C. §§ 6901-6987 (1982).
" Id. at Subtitle C.
1942 U.S.C. § 9601(14) (1988).
20The issue involving potential criminal liability among parent and subsidiary corporations is an open
question... The law is not so clear as to the imputation of knowledge between a subsidiary corporation
and its parent. This is a relatively virgin issue in the criminal field and is presently the subject of extensive
litigation in the prosecution of the so called 'Exxon Valdez' case. One of the most insightfil decisions in
this area is the case of National Dairy Products Corporation v. United States, 350 F.2d 321 (8th Cir. 1965).
In National Dairy Products, the Eighth Circuit found that the subsidiary (Chapman Dairy) was merely an
operating division of the defendant National Dairy, but in corporate form - thus making National Dairy
criminally liable. The Eighth Circuit enumerated factors which it considered in reaching that conclusion:
1. The parent's Board of Directors approved the subsidiary's Board;
2. The subsidiary received that parent's approval before making capital investments;
3. The parent set the subsidiary's personnel policies;
4. The subsidiary's key employees had stock option plans to purchase the parent's stock;
5. An official of the parent was kept informed of all decisions made by the subsidiary's president, and
had authority to override those decisions;
6. The subsidiary used the parent's trade name;
7. The subsidiary submitted its monthly production reports to the parent for approval; and
8. The parent's employees often conducted the subsidiary's sales department's monthly meetings where
prices and market conditions were discussed.
Address by Martin. J. Littlefield on Environmental CriminalInvestigations in the Corporate Setting,
Bar Association of Erie County Continuing Legal Education Seminar, May 4, 1991.
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hazardous waste disasters which posed real and immediate threats to the overall

population, e.g., Love Canal in New York State.'
Drawing on Superfund monies the United States Environmental Protection
Agency (EPA) may take long term "remedial" actionsP to respond to actual or

threatened releases of hazardous substances.' When a Superfund site has been declared, the EPA may either -undertake a response action (a clean-up) itself using the
Superfund or it may issue an administrative order to a potentially, responsible party
(pxp)s to commence a clean-up.26 Under CERCLA's § 9601 (21) a variety of parties have been held strictly, jointly and severally liableY
There are currently two prevailing viewpoints holding a parent corporation liable for the actions of its subsidiary under CERCLA. These views are represented
by two Court of Appeals cases that were recently denied certiorari by the United
States Supreme Court on February 19, 199 L. Both had similar basic fact patterns.
Pollution by the subsidiary had occurred prior to the enactment of CERCLA,2 and
the subsidiary had subsequently dissolved. In U.S. v. Kayser-Roth,"' the EPA incurred costs for the clean up of Kayser-Roth's dissolved subsidiary, Stamina Mills.
From 1952 to about 1975, Stamina Mills was a textile manufacturing operation
located on the Branch River in North Smithfield, Rhode Island. During its exis21 Superfund

Amendments and Reauthorization Act of 1986 (SARA), Pub. L 99-499, 100 Stat. 1613

(1986).
" Seiler, The EnvironmentalDueDiligenceDefense and ContractualProtection Devices, 49 IA. L. Rsv.
1405, 1407 (1989).
2' 42 U.S.C. § 9601 (24).
2 42 U.S.C. § 9604(aX1).
2' Although CERCLA does not expressly define "potentially responsible party" (or PRP), the term is commonly used to refer to parties fitting the descriptions of "covered persons" found in CERCLA §9607(a):
1. The owner and operator of a vessel or a facility,
2. Any person who at the time of disposal of any hazardous substance owned or operated any facility at
which such hazardous substances were disposed of,
3. Any person who by contract, agreements, or otherwise arranged with a transporter for transport or
disposal or..., id.
"Person" is defined under 42 U.S.C. § 9601(21) as an individual, a firm, a corporation, an association,
partnership, consortium, joint venture, commercial entity, U.S. Government, state, municipality, commission, political subdivision of a state or an interstate body. Id.
2' 42 U.S.C. § 9606(a).
" U.S. v. Northeastern Pharmaceutical, 579 F. Supp. 823 (W.D. MO 1984), affid 810 F.2d 726 (8th Cir.
1986) (individual liability); U.S. v. Kayser Roth Corp., Inc., 724 F. Supp. 15 (D.R.L 1989), aff'd 910 F.2d
24 (1st Cir. 1990), cert. denied 111 S.Ct. 957 (1991) (parent corporation liability); N.Y. v. Shore Realty
Corp.,759 F.2d 1032 (2d Cir. 1985) (majority shareholder); Vermont v. Staco, Inc., 684 F. Supp. 822
(D.VT 1988) (sister subsidiary); U.S. v. Fleet Factors Corp., 901 F.2d 1550 (11th Cir. 1990) (liability for
corporation that was an owner through holding a security interest and became active in the management
of the corporation).
' The high court let the decision to deny certiorari to Joslyn Manufacturing Co. v. T.L. James & Co., Inc.,
696 F. Supp. 222 (W.D.La. 1988), affid 893 F.2d 80 (5th Cir. 1990), cert denied 111 S.Ct. 1017 (1991)
stand without comment. However, Justice Byron White noted he thought the case worthy of review. But,
at least four of the justices must agree to grant a certiorari. Henderson, CourtLetsStandRulings on EnvironmentalCleanup, PRoPRm'om
mmUNrrD PR ssImrAnoNAL, Feb. 19, 1991. The other case is U.S.
v. Kayser-Roth Corp., Inc., 724 F. Supp. 15 (D.R.I. 1989), af/'d 910 F.2d 24 (1st Cir. 1990), cert.denied
111 S.Ct. 957 (1991).
" Though enacted in 1980, CERCLA imposes retroactive liability for harms occurring prior to its passage.
Therefore, prior to 1980 no corporation bad any knowledge that liability would later be incurred for a
pre-1980 toxic substance release. Congress reasoned that such liability should be imposed because these
companies had benefitted from the production of these hazardous substances. They had benefitted from
being able to dispose of them cheaply. Audrey J. Anderson, Note: CorporateLife.4fer Death: CERCLU
PreemptionofState CorporateDissolutionLaw, 88 MH.c.LRsv. 131, 160 (1989).
30 See supra note 28.
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tence, an accidental spill of trichlorethylene (TCE) occurred. TCE is a carcinogenic chemical used in the manufacturing process. Stamina Mills also disposed of
used TCE in a landfill on its property. In 1979, the nearby village of Forestdale
discovered that its private and public residential water wells had elevated levels of
TCE. In 1982 EPA concluded that Stamina Mills was a source of the contamination, and added the site to the National Priorities List, making Superfund monies
available for response/clean-up actions. The EPA then sought to recover clean-up
costs from Kayser-Roth, Stamina Mills' parent."
In Joslyn Corp. v. TL. James & Co., Inc.3 2 Joslyn acquired the Lincoln Creosoting Company, Inc., a subsidiary of T.L. James & Co., and incurred successor
liability3" for Lincoln's past offenses.
The operation of Lincoln's creosoting plant began in 1935 in Louisiana. Under
the creosoting recovery system, raw creosoting chemicals dripped from treatment
cylinders to a sump pit below. Those chemicals not recovered from the pit were
discharged into an open ditch and flowed to a portion of the site where they were
collected in a slough. From that point, the creosoting chemicals were washed away
by rain, thus polluting the adjoining land and waterways. Joslyn Manufacturing
Co. owned and operated the plant from 1950 to 1969. After being named liable for
clean-up costs under state law, Joslyn brought an action against T.L. James & Co.
claiming that, under CERCLA 42 USC § 9607 (a) (2), James & Co. was liable for
the clean-up costs as an "owner or operator."'
In both cases the issue raised was whether the parent corporation could be held
liable for the offenses of its dissolved subsidiary.
The courts take two approaches in determining parent corporate liability.
However, both require the application of two essential elements. "First, the dominant corporation must have controlled the subservient corporation and second, the
dominant corporation must have proximately caused plaintiff's harm through misuse of this control." 3
"Direct liability" holds the corporate parent liable if it acted as an "operator"
of the site under 42 U.S.C. § 9601 (20) (A) (ii). The parent corporation must have
had "pervasive contror"' 36 over the management of its subsidiary in order to incur
direct liability. Kayser-Roth was found to merit such liability.
The second approach to deciding whether a corporate parent will incur liability
for its subsidiary's offenses is referred to as "indirect liability" by the courts. For
indirect liability to attach, the claimant must first pierce the corporate veil separating the subsidiary from its corporate parent. 7 The veil will be pierced when (1)
31724 F. Supp. 15, at 17.
-2 See supranote 28.
-" Corporate/successor liability arises when a corporation owning or operating a hazardous substance facility, or that has owned or operated one in the past, ceases to exist because of a merger or an asset sale.
In dealing with nonexistent former owners, EPA and the courts focus on the successor corporation's liability for its predecessor's hazardous substance activities. Murphy and Samson, supra note 4. For an in
depth discussion of successor liability under CERCLA, see David C. Clarke, Successor Liability Under
CERCL4:A FederalCommon LawApproach, 58 GEo. WAsH. L. RPv.1300 (1990) and. L De-Wayne Layfield, CERCL4, Successor Liability and the Federal Common Law: Responding to an UncertainLegal
Standard,68 TEx. LRav. 1237 (1990).
34 893 F.2d at 81-82.
3SJoslyn, 696 F. Supp. at 227.
36 Kayser-Roth, 724 F. Supp. 15, at 22.
F "The traditional justification for limiting the liability of shareholders of a corporation to their invested
capital is that full exposure to the risk of business failure might discourage shareholders from investing in
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"the corporate entity is used as a sham to perpetrate a fraud or avoid personal liability.. ." or (2) where the parent's control amounts to a "total domination of the
subservient corporation, to the extent that the subservient corporation manifests no
separate corporate interests of its own and functions solely to achieve the purposes
of the dominant corporation."'s
In determining whether indirect liability would attach, the Joslyn court applied
the "Jon-T analysis" which enumerates twelve different noninclusive criteria with
which to pierce a corporate veil.' 9 The court selectively chose tc find present only
six of the criteria necessary in order to pierce the corporate veil. Six indicia were
insufficient to warrant the piercing of the corporate veil, and, thus, the Fifth Circuit
barred Joslyn from recovering from T.L. James & Co.' However, a slightly broader reading of the facts would have led the Court to find additional indicia, thus satisfying the "Jon-T" tests, and permitting Joslyn to pierce the corporate veil, and
recover from James.
In addition, the Court found no such thing as direct liability under CERCLA
stating that there was no express congressional directive to ignore the corporate
form.41
The court's holding in Joslyn conflicts with the First Circuit's more enlightened opinion finding Kayser-Roth to be an operator 2 under CERCLA and, therefore, liable for its subsidiary's offenses. In reviewing previous case law, the
Kayser-Roth court did find a congressional directive allowing for operator liability
of a corporation.43 The court stated, however, that it was an unusual circumstance
for a parent of a wholly-owned subsidiary to qualify for operator status. And "[a~t
a minimum it requires active involvement in the activities of the subsidiary." The
court then enumerated criteria that amounted to Kayser-Roth's pervasive4" and persocially desirable but risky ventures." Note: Liability of Parent CorporationsFor Hazardous Waste
CleanupandDamages,99 HAv.L.Rav. 986,969 (1986).
3,J osyln, 893 F.2d at 83-84.
These include whether
1. the parent and the subsidiary have common stock ownership;
2. the parent and the subsidiary have common directors or officers;
3. the parent and the subsidiary have common business departments;
4. the parent and the subsidiary file consolidated financial statements and tax returns;
5. the parent finances the subsidiary;
6. the parent caused the incorporation of the subsidiary;
7. the subsidiary operates with grossly inadequate capital;
8. the parent pays the salaries and other expenses of the subsidiary;
9. the subsidiary receives no business except that given to it by the parent;
10. the parent uses the subsidiary's property as its own;
11. the daily operations of the two corporations are not kept separate; and
12. the subsidiary does not observe the basic corporation formalities, such as keeping separate
books and records and holding shareholder and board meetings.
U.S. v. Jon-T Chemicals, Inc., 768 F.2d 686, at 691-92 (5th Cir. 1985), as cited by Joslyn, 696 F. Supp.
222, at 227.
40 696 F. Supp. at 232.
41 696 F. Supp. at 225; 893 F.2d at 82-83.
- 42 U.S.C. § 9601(D).
4910 F.2d 24, at 26.
"Id. at 27.
4S

[A]mong other things: 1) its total monetary control including collection of accounts payable; 2)

its restriction on Stamina Mills' financial budget; 3) its directive that subsidiary-governmental
contact, including environmental matters, be funneled directly through Kayser-Roth; 4) its requirement that Stamina Mills' leasing, buying or selling of real estate first be approved by
Kayser-Roth; 5) its policy that Kayser-Roth approve any capital transfer or expenditures great-
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vasive environmental control' of Stamina Mills, which, in turn, led the court to
characterize Kayser-Roth as an operator during the time of the release of the TCE47
The Court of Appeals did not comment upon the district court's alternative ruling to pierce the corporate veil of Kayser-ROth. 4
These disparate decisions among the Federal Circuit leave for an uncertainty as
to whether direct liability is really a functional tool with which to impose liability
upon a corporate parent for environmental injuries caused by its subsidiary. By denying certiorari to Joslyn and Kayser-Roth,49 the Supreme Court may be leaving

Congress with the task of clarifying direct liability under CERCLA. The Supreme
Court may also be protecting the Kayser-Roth decision for the time being until
Congress legislates the issue further.5 0
The decision to deny certiorari to these cases can lead to some unruly and environmentally harmful trends in the corporate sector. Critics of Joslyn maitain
that the decision will encourage the creation of subsidiary companies to act as
shields, thus insulating their parents from CERCLA liability. One chairman of an
environmental consulting firm advises corporations three or four times a week to
acquire another company for such purposes. These subsidiaries would be less like-

ly to shoulder the high cost of hazardous substance cleanup," which in 1989 was on
the average of 25 million dollars. 2 They could claim bankruptcy, 3 thus eluding
the EPA, and leaving it with a much depleted Superfund and minimal financial resources with which to attack the enormity of environmental clean-up. Although
another authority suggests that certain types of subsidiary shields will not escape
CERCLA liability,' these issues need to be addressed by Congress in order to proer than $5000; and finally, its placement of Kayser-Roth personnel in almost all of Stamina
Mills' director and officer positions, as a means of totally ensuring that Kayser-Roth corporate
policy was exactly implemented and precisely carried out.
Id. at 27-28.
Kayser's control included environmental matters including the approval of the installation of
the cleaning system that used the TCE. The district court found that Kayser had the power to
control the release or threat of release of TCE, had the power to direct the mechanisms causing
the release, and had the ultimate ability to prevent and abate damage.
Id. at 27-28.

47 Id.at 28.

" 724 F. Supp. 15, at24.
49 See supra note 28.
so In its amicus brief to the Federal Court of Appeals for the Fifth Circuit, the U.S. Department of Justice
(DOJ) had originally supported Joslyn's theory on direct liability. However, upon Joslyn's submission to
the Supreme Court, DOJ took the opposing view and filed another brief, thus, reversing its position of a
year earlier. ParentCorporationLiability - U.S. seeks double standard,attorneys charge, SUPERFUND
REPORT, Feb. 13, 1991, at 15.
5' Shapiro, EuropeanPollution Laws 'scattered, Bus. INs., Feb. 13, 1989, at 13. see supra note 37 and
Toxic Fees Are Limited By Top Court, CHEMICAL MARKETING REPORTER, Feb. 25, 1991, vol. 239,
no.8, at 7; Supreme CourtRejects Three Petitions On Superfund Liability ForParentFirms, 23 Sec. Reg.
& L. Rep. (BNA) No. 8, at 272 (Feb. 22, 1991); Daniel B. Moskowitz, Use of SubsidiariesAs Liability
Shields Is Under Way, WAsH. Posr, Sept. 24,1990, at F24.
n See Smith, supranote 14, at 581.
SIn at least one case, a bankrupt American company has been acquired by a foreign investor without the
foreign investor incurring environmental liability prior to the date of foreign operation. In a sale with the
U.S. EPA, Boliden Intertrade AG bought Tennessee Chemical Co. on the condition that it would not be
liable for on site contamination prior to the date of its operation. In return, Boliden agreed to clean up the
site and continue its operation, thus preserving more than 450 plant jobs. Boliden would, however, be liable for any contamination that might occur after the start-up of its operations. EPA, Swedish Firm Reach
Agreement On Sale ofBankrupt Firm in Tennessee, 13 Int'l Env't Rep. (BNA) No. 11, at 421 (Oct. 10,
1990).
" It has been suggested that an alternative means of limiting environmental liability
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vide the EPA with an effective and uniform means of funding the clean-up of Superfund sites.
Critics of the Kayser-Roth decision maintain that direct liability as a nonformalist piercing of the corporate veil, creates a new shareholder liability and destroys the states' rights to determine and administer corporate law. They also argue
that it will substantially diminish risk-taking within this country." However, this
concern does not support limiting the liability of corporations that are stockholders
in other corporations. A parent corporation is better able to bear the risk of the
business failure of its subsidiary caused by the release of a hazardous substance and
the incurred subsequent cleanup costs. A parent corporation can mitigate the damage and can spread the risk of financial loss through the pricing of its products.5 6
Consequently, it has also been proposed that CERCLA develop a uniform direct
liability standard incorporating "at least three fact patterns that support disregard of
entity status under most state standards: (1) gross undercapitalization; (2) a nominally separate subsidiary that functions as an integrated part of the parent corporation's operations or production processes or that otherwise serves in an agency
relationship to the parent; and (3) firms in which the separate entity status has been
disregarded or misrepresented, as where a nominally separate entity is identified,
by trade name or otherwise, with an affiliated or parent entity."5 There are also
those who criticize CERCLA, in general, and do not see it as being adopted outside
of the U.S. because of the litigious nature of the U.S.5" and because of its potential
to ruin industry by imposing such strict, retroactive liability.59 There are those who
argue that "CERCLA has unjustly sapped U.S. corporations of resources at a time
when maintaining global competitiveness is more important than ever."'
Nevertheless, currently operating U.S. and multinational subsidiaries are now
more inclined to comply with the regulatory schemes under CERCLA because of
the Federal Circuit's conflicting rulings imposing liability for hazardous substance
release. Due to the high cost of liability, corporations carefully weigh economic
considerations against regulatory compliance. Indeed, U.S. parent companies are
likely to adhere to CERCLA outside of U.S. borders in order to protect themselves.

is to place questionable properties into a single asset subsidiary of the other real estate owned
(OREO) operating subsidiary. This two-tier structure may serve to provide some liability
protection to the parent corporation because, even if the corporate veil were pierced, the owner
of the property would be the OREO operating subsidiary and not be parent corporation ....
While this method may have some merit in certain circumstances, once the corporate solution
has been collapsed at one level, the momentum may carry over and collapse the entire structure as a sbam device. While detached principles of corporation law may not indicate this result, it is sometimes difficult to convince ajudge where to draw the line once the corporate veil
of a related entity has been pierced.
Glick and Nulton, Lender Liability under the Superjfund Statute; Courts Wrestle with Question of Safe
HarborforLenders UnderLaw,MAss. Iw. WKILY., July 22, 1991, at 37.
S Ruder Says Commission Should Oppose ExpansionofNon-ShareholderRights, 21 Sec. Reg. & L Rep.
(BNA) No. 39, at 1504 (Oct. 6, 1989).
Supra note 37.
Richard B. Stewart and Bradley K. Campbell, Lessons From ParentLiability Under CERCLA, 6 NAT.
R souRcEs ENv'T, Winter 1992, No. 3, at 7.
" John G. Cowell, CompulsoryPollutionInsuranceNeeded To Relieve PublicFears,ConsultantSays, 13
IrT'LENV'TREP. (BNA) No. 1, 14 (Jan. 10, 1990).
" Restrictive Waste Management Measures Expected From Commission, Attorney Says, 13 Int'l Env't
Rep. (BNA) No. 4,149 (Apr. 11, 1990).
0
Paul Luiki and Dale Stephenson, European Community Waste Policy: At the Brink of a New Era, 10
Int'l Env't Rep. (BNA) No. 14, 403 (July 17, 1991).
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Protection of a U.S. ParentCorporationSeeking to Establish A Foreign Subsidiary

Environmental consciousness is on the rise worldwide, therefore it is imperative for the U.S. investor seeking to establish a foreign subsidiary to be knowledgeable of applicable foreign law, or to retain counsel with such knowledge. Several
authorities agree that in the absence of a less stringent host law, the more stringent
law of the home country (the U.S.), should be applied. The purpose of such application is to avoid potential mega-liability problems such as the Bhopal gas leak."

With the imposition of gross financial liability for gross environmental degradation, corporate investors will be more cautious and more likely to comply with
established environmental regulatory regimes. This, in turn, will hopefully cause a
reduction in environmental harms to the earth and to its future generations.
The European Community.
The E.C.62 has assumed an active role by initiating environmental legislation
during the past two years.' In June 1991 it amended a draft of its controversial directive" embodying the "polluter pays" principle,65 "which once implemented may
well cause a veritable explosion in [corporate] exposure to environmental liability."
In September 1989, the E.C. proposed the Directive on Civil Liability
Caused By Waste (Civil Liability Directive) as part of a package of directives to
complete the E.C.'s international market. The proposed directive defines waste in
a very broad sense as anything, excluding radioactive waste, that a holder can dispose of.' Strict liability attaches to producers of waste for any damage caused by
6"see Smith, supra note 14, at 575 and Attorneys At ABA Meeting Advised to Know InternationalConstraintsOn Transactions,11 Int'l Env't Rep. (BNA) No. 9, at 493 (Sept. 14, 1988).
62The Community is a confederation of twelve independent states [Belgium ,France, Germany, Italy, Luxembourg, the Netherlands, Denmark, Ireland, U.K, Greece, Portugal, and Spain] that have agreed,
through the Treaty of Rome, to create an economic community through a common market. The E.C. differs from all other international bodies, such as the U.N. or the O.E.C.D., in that it possesses institutions
able to create legislation binding upon its Member States without further review or ratification, and a
Court able to apply that legislation. National governments and parliaments have therefore transferred sovereignty in certain prescribed fields to the E.C. institutions. Nigel Haigh, The EnvironmentalPolicyof the
EuropeanCommunity and 1992,12 Int'l Env't Rep. (BNA) No. 12 at 617 (Dec. 13, 1989)
aiLuiki and Stephenson, supra note 60.
A directive is binding as to the results to be achieved, but leaves to the Member States the choice of
form and method of achieving those results. It is the instrument most commonly used for environmental
matters. A directive binds national governments and can only be applied by national courts in some instances.
A regulation is directly applicable law in the Member States and so can be relied upon to bring an action
before a national court.
A decision is binding in its entirety on those to whom it is addressed.
The Court of Justice consists ofjudges appointed by national governments. The legislature consists of
the Commission and Council acting together (although the Single European Act has given the Parliament
a more powerful role). The Commission has the power to propose legislation, but only the Council may
adopt it. Parliament is not primarily a legislative body. Its duty is to render an opinion on proposed legislation before the Council can adopt iL Thus, its voice must be heard, and upon several occasions in the
environmental field, it has influenced the outcome. Haigh, supra note 62, at 618-19. For an in depth
analysis of E.C. procedure, see Haigh, supra note 62, at 622.
' The Single European Act substantially reforms the Treaty of Rome by making environmental protection
a formal responsibility of the Community for the first time since the organization was founded 30 years
ago. The Act specifies that environmental requirements are to be an integral part of other community policies and supports treatment of environmental problems at the source, preventative action, and the polluter pays principle. See Smith and Fazone, supra note 1.
"Luiki and Stephenson, supra note 60.
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the waste.6s " 'Every individual that's ever touched it, that's handled it, holds onto
the liability.' ... Thus, under the B.C. proposal [which also imposes] joint and several liability, anyone who has been injured can always find a defendant."'
The European Chemical Industry Federation (CEFIC) is upset and concerned
about the implications of this proposal because it espouses "joint and several liability for producers and carriers, rather than shifting all responsibility to carriers.""0
Individuals as well as public interest groups and member states may bring actions against defendants. Affirmative defenses are limited to war and plaintiff's
negligence. 7 It is clear that the B.C. is moving towards a derivative of CERCLA
liability. However, there remain marked differences between B.C. and U.S. law.
The B.C. refuses to impose retroactive liability provisions. Unlike the U.S., it
also allows generators to insulate themselves from liability when sending waste to
permitted disposal facilities. Upon this occurrence, liability shifts completely to
the facility owner or operator. As distinguished from CERCLA, the proposed B.C.
Directive incorporates a cap on recovery costs. "Plaintiffs may not recover cleanup
expenditures or obtain a cleanup injunction under the proposed Directive where the
costs substantially exceed the benefit to the environment and other alternative measures may be undertaken at a substantially lower cost."'
Nonetheless, this Directive will prove to be an effective means for protecting
the limited resources of the B.C. environment and for imposing liability on corporate offenders.
Another B.C. legal issue affecting corporate liability is the 1988 amendmentP
to the Seveso Directive74 which provides corporations and private citizens with access to information on hazardous waste problems that damage the environment.
Corporations are fearful that the communication requirements will increase agency
and public involvement in corporate management and in-plant activities. They fear
it will lead to "diffusion of the responsibility for plant safety, and hence, a resulting
diffusion of legal accountability for mistakes."'75 Liability could spread to parent
corporations under a de facto director theory which places parent companies under
the same fiduciary duties as corporate directors and officers."
The B.C. has also been responsible for former East Germany's induction into
the Community via special transitional directives 7 and regulations. Because of for67E.C Waste LiabilityProposalCouldPave Way ForPrivateEnforcement System, Lawyer Says, 14 Int'l
Env't Rep. (BNA) No.5 at 134-35 (Mar 13, 1991).
" Luiki and Stephenson, supranote 60.
"BNA, supra note 67.
70Draft ofRevised Waste Liability Measure Draws Mixed Reviews from Interest Groups, 14 Int'l Env't
Rep. (BNA) No. 3, 359 (July 3, 1991).
71 See Smith and Falzone, supranote
1.
Luiki and Stephenson, supranote 60.
' Commission of European Communities, Proposal
for Council Directive on the Freedom ofAccess to
Information ofthe Environment, 1988 0. 1 EUR. COMM. (No. C 335) 5 (1988).
7
4 The Directive on Major Accident Hazards of Certain IndustrialActivities, 82/501/EEC (O.L L 230,
June 24, 1982). The Directive was developed in response to a series of disasters, including one resulting
from the accidental release of dioxin from an Italian industrial plant. The Directive was designed to deal
with major industrial disasters. It has equalized regulatory development in E.C. countries to deal with
chemical risk. see supra note 7, at 35-36.
7s See Cowell, supranote 58.
7
6 See Hofstetter, supra note 11, at 317.
7 CouncilofEuropean Communities Directiveon TransitionalMeasures in Germany (90/656/EEC - OJ.
L. 353 17 Dec. 1990); Councilof European CommunitiesDirective on TransitionalMeasures Applicable
in Germany (90/660/EEC - OJL 353 17 Dec. 1990).
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mer East Germany's lack of environmental regulation and enforcement, the newly
merged German state' is distressingly polluted. And that pollution is not confined
to the German state. It crosses transnational boundaries, thus harming the environments and life in other European countries. Therefore, the E.C. has enacted transi-9
tional standards to provide for the clean up of existing eastern German operations.7
Germany.
Former East German pollution and its resulting environmental degradation can
be epitomized by the town of Bitterfeld and its inhabitants. Once the capitol of the
chemical industry, Bitterfeld has since distinguished itself as being "the dirtiest city
in the world."' Along "The Street of a Thousand Smells" rows of factories produce paint, pesticide and other chemicals. The paint factory, built during World
War I, is the only factory in the world continuing to produce such unique, exquisite
colors. This is due to the fact that the processes used to produce them are so toxic.
A facility along the street produces such a large variety of toxic chemicals that
when it rains the street is covered with white foam - a chemical reaction. Another
factory converts poisonous gases, developed during the Nazi regime, into equally
poisonous pesticides."'
Water is vital to the chemical industry. After it is used for cooling and facilitating chemical reactions it is so full of waste materials that it is virtually impossible to cleanse. The waste water is pumped, via a pipeline, into the Mulde river.
Nearly five pounds of toxic waste per second empties into the Mulde. A yearly rate
of 70,980 tons of toxic substances are carried by the Mulde to the River Elbe and
then are emptied into the North Sea.
"Silver Lake" named for its unnatural blue color, also empties into the Mulde.
Once a mine, it was transformed into a dumping ground for a film factory's toxic
effluence.' The Auwald, a dead forest, located on the banks of the Mulde River is
a victim of toxic soil poisoning. Even worms cannot survive there.'
As a consequence of the foregoing pollution, the population of 123,000 suffers
severe health problems. Infants are born with frighteningly high levels of nitrates.
Only ten percent of children under three years of age are in good health, according
to the Environmental Protection Agency in Berlin.' Bitterfeld children are likely
to be shorter, lighterand more prone to mental illness than their counterparts anywhere else in the former Communist state." "Complications occur in 20% of all
" The unification of Germany into a Single Market State occurred on Oct. 3, 1990 under the Treaty of
Union, the Einigungsvertrag. Both primary and secondary E.C. law applied to former East Germany as of
that date. European Community and German Unification, 18 INT"LBus.LAw. 11,485 (Dec. 199).
" These transitional measures include application to quality of surface water, bathing water, fish-farming
water, water intended for human consumption; discharges of dangerous substances; protection of groundwater against pollution; air quality for lead, nitrogen dioxide, sulfur dioxide and suspended particulates;
pollution by asbestos; waste; and pollution from industrial and combustion plants.
Compliance period deadlines range from one to five years depending upon the particular Article. In
several cases Germany is required to submit to the Commission follow-up improvement plans describing
how the objectives in the Directives are to be achieved within the prescribed time limits. See E.E.C., supra
note 77.
lo Zimmerman, supra note 4.
$ Id.
U Id.
UId.

' Fisher, supranote 4.
u Cynthia P. Shea, One Year After Unifiation: GermanyStill has a long way to go to clean up Polluted

EasternRegion, B.N.A.bI r'LEV'TDuLY, Oct. 24,1991.
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pregnancies, and the number of people with bronchitis and serious chest complaints
is three times higher than in other parts of East Germany.""7 And the life expectancy of women is 7 years lower than their western counterparts."
Although such massive pollution would tend to act as a deterrent to the international corporate investor because of projected environmental liability costs,
such is not always the case in the former East Germany. Though Germany's most
recently enacted law exempting investors from both public and private retroactive
environmental liability associated with old waste sitess' was even more recently invalidated through modification by Germany's sixteen environment ministers,"° the
Treuhandanstalt91 continues to provide the needed incentive and attraction for multinationals to invest in former East Germany' by agreeing to pay for most of the
environmental clean-up required. "It's publicly stated policy is to charge 10 per-

cent of the cleanup cost to investors as part of the sales agreement."s'
Thus, an interested corporate investor could form an Aktiengesellschaft (AG),
a public stock corporation or joint stock corporation and incorporate under the
Stock Corporation Act of 1965 Aktiengesetz (AktG)9 or he could form a Gesellschaft mit beschrankter Haftung (GmbH), a company with limited liability, or close
corporation, and incorporate under the Close Corporation Act of 1892 (GmbHG) as
amended by the revised version of 1980, which became effective in 1981.' Although there is a strong likelihood of being absolved of retroactive environmental
liability, the corporate parent can still be held liable for the current and future actions of its subsidiaries under traditional German liability doctrines, which resemble American direct liability doctrines.
Qualified concerns is a particularly efficient German corporate-parent liability
model. Where the interaction between parent and subsidiary corporations becomes
so intense as to render them impenetrable to outsiders, the burden of proving damaging influences on the subsidiary shifts to the parent. At the same time, creditors

acquire a direct claim against the parent company.
" Bridge, supra note 5.
8 Id.
u See Shea, supra note 85.
"Law to Remove Obstacles to Privatizing Businesses and To Promote Investment (Gesetzes zur Beseitigung von Hemmnissen bet der Privatisierung von Untemebmen und zur Forderung von Investitionen)
(1991). Approved Mar. 22, 1991, the new law went into immediate effect to absolve the investor of both
public and private environmental liability. Although the law did not explicitly state who was to assume
the fmancial burden of restoring the site, it was presumed that responsibility would reside with the governments of the various Lander or states. Bureau of National Affairs, Parliamentto Exempt Investors in East
From EnvironmentalLiabilityat Waste Sites, 14 Int'lEnv't Rep. (BNA) No. 6, 162 (Mar. 27, 1991).
" Their draft report stated that the Lander and not the federal government had the authority to absolve
corporate investors of liability. To date, no Lander had made such an absolution. See Shea, supra note
85.
" "Prior to unification, The Treuhandanstalt [Treuhand] was created to act as a trustee for the East German people, managing vast properties that had been owned by the Communist party." See Bridge, supra
note 85. It now functions as the world's largest privatization agency, selling former East German companies tc interested investors, restructuring those companies "not attractive enough to be sold and
shut[ting] down any [company] deemed unsalvageable." Stephen Kinzer, FacingDown Protests,Eastern
Germany GoesPrivate,N.Y. TimsS, Nov. 3,1991, at Section 3, page 8.
' Under the Treaty on Monetary, Economic and Social Union, the Corporations and Antitrust laws entered into force in East Germany on July 1, 1990. Rahmann, Investing in Eastern Germany, 18 INT'L Bus.
LAw., Dec. 18, 1990, No.11 at 507.
Shea, supranote 85.
6 Sept. 1965, Bundesgesetzblatt, Teil I [BGB1.I] 1089.
Jedzig Joachim, The Liability ofSupervisoryBoardDirectorsin Germany,25 Ir'L IAw. 41, 43 (1991).
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Vicarious liability applies where a hierarchical relationship has been estab-

lished between the parent and the subsidiary. This theory suggests a rebuttable presumption of parent liability for the torts of the subsidiary. The parent's liability

would then be commensurate with its involvement with the subsidiary. 6
A new and stronger environmental law came into force on January 1, 1991
throughout the entire German state.Y "Gesetz uber die Umwelthaftunge '' limits
pollution by imposing a strict liability doctrine and stiffer penalties upon polluting
companies." The former liability standard was a softer one of negligence. Subsequently the new law has been met with voiced regrets and dissatisfaction by industrial companies, in general, and those in eastern Germany, in particular. This
statute is expected to have an adverse impact upon eastern Germany.
The law also establishes liability for death and personal injury. It makes it

easier for injured parties to su6 a company and to recover. A "reasonable suspicion" that a particular company is culpable is all that must be proved. The burden
then shifts to the corporation to prove that it is not the polluter, in order to avoid
liability. The statute also holds companies responsible for pollution caused by the
"normal operations" of the corporation. It is little wonder that industrial companies
feel threatened. They will be held liable to a degree not found in any other sector
of German business."

When such environmental liability is capable of being imputed to a parent corporation for the acts of its subsidiary via the doctrines of qualified concerns and/or
vicarious liability, the German public will be afforded greater protection from environmental degradation and personal harm.

See Hofstetter, supra note 11, at 317-19.
t Germany is a federal state comprised of sixteen sates, or Lander, including the five new Lander of former East Germany, of which Bitterfeld is one. Under the Constitution, the federal government has full
legislative power for control of air and noise pollution, waste disposal and construction planning. However, it possesses only framework competence in the fields of water pollution control, protection of nature,
and country planning. Implementation and enforcement of these federal laws belongs to the Lander. No
federal executive agency possesses implementation and enforcement powers.
At the federal level, the main competence for environmental matters vests in the Federal Ministry for
Environment Protection of Nature and Nuclear Safety, and in the Federal Environment Agency, which is
responsible for preparing governmental decisions and research. Turner T. Smith, Jr. & Pascale Kromarek,
UNDERSTANDING U.S. AND EUROPEAN ENVIRONMENTAL LAW 9 (1989).
German environmental law embodies three principles: precaution, polluter-pays, and cooperation. The
principle of precaution ensures that pollution is mitigated in its incipiency and that natural resources are
used on a sustained yield basis. Id. at 13. It is embodied in the German Environmental Impact Statement
(EIA), which sets forth legal steps for determining whether construction works and other installations,
schemes or modifications to be established and operated are likely to have significant effects upon the environment. Storm, EnvironmentalImpactAssessment (FJA)In The Legal System ofthe FederalRepublic
of Germany,59.4 REVISTA JURIDICA U.P.R. 937, at 945 (1990).
The polluter-pays principle means that costs incurred in preventing, eliminating or offsetting adverse
effects on the environment must be born by the polluter. Smith and Kromarek, at 13. The cooperation
principle calls for close cooperation among regulators, polluters, and affected citizens as well as between
the federal, state, and local executives and administrations. Id.
Relevant statutes are the Federal Emission Control Act with respect to air pollution, the Federal Water
Resources Management Act with respect to control of effluents, and the Federal Waste Disposal Act with
respect to all wastes, including hazardous wastes. Id. at 14-15. The preceding comply with E.C. standards.
2634
.
' Bundesgesetzblatt 11990 no.67 p.
Don L. Kirk, GermanLaw Stiffens PollutionLiability,BUS. INS., Nov. 19,1990, at 55.
'Id.
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Conclusion.

In order to promote economic development and environmental health, without
prejudicing one against the other, legislatures, courts and executive branches must
strike a balance between the limited liability characteristic of the corporate form
and a clean environment." ' Trends in the U.S., B.C., and Germany are moving towards this balance. The imposition of strict liability upon corporate parties for
pollution of hazardous substances, if enforced, will act as a negative conduct deterrent. Although Europe has not been as eager as the U.S. to impute past offenses to
a parent or successor corporation, it is clear that the Continent is attempting to deter the same corporate behavior through means similar to those of the United States' CERCLA liability provisions. And as the governmental contracting
exemptions (Boliden/EPA agreement and Germany's new law regarding economic
investment in eastern Germany) prove economically and environmentally beneficial, they may, in turn, provide incentive for other nations to follow suit.
Whether these statutes and proposed environmental liability regimes will prove
effective remains to be seen. However, governments are, at a minimum, admitting
to the inherent dangers caused by the release of uncontrolled hazardous substances
and their effects upon the health of their children. Holding corporations and their
corporate parents liable for the clean-up of such releases is a start in altering corporate responsibility behavior towards the purpose of achieving a positive global outcome.

...
Rick M. Reznicsek, InternationalEnvironmental Bankruptcy: An Overview of EnvironmentalBankruptcy Law, Includinga State's Claim Against the MultinationalPolluter,23 VAND. J. TRASNAT'. L. 345,

375 (1990).

